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ENVIRONMENTAL AGREEMENT
This Agreement made as of the 8th day of March, 2000.
BETWEEN:
HER MAJESTY THE QUEEN IN RIGHT OF CANADA
as represented by the
Minister of Indian Affairs and Northern Development
(hereinafter referred to as "Canada")
AND
THE GOVERNMENT OF THE NORTHWEST TERRITORIES
as represented by the
Minister of Resources, Wildlife and Economic Development
(hereinafter referred to as the "GNWT")
AND
DIAVIK DIAMOND MINES INC.
(hereinafter referred to as "DDMI")
AND
DOGRIB TREATY 11 COUNCIL
AND
LUTSEL K’E DENE BAND
AND
YELLOWKNIVES DENE FIRST NATION
AND
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NORTH SLAVE MÉTIS ALLIANCE
AND
KITIKMEOT INUIT ASSOCIATION
RECITALS
A.

WHEREAS DDMI as manager of an unincorporated Joint Venture with Aber Diamond Mines
Ltd.(“Aber”) proposes to establish the Project to be located at the East Island in Lac de Gras,
Northwest Territories for the production of rough diamonds;

B.

AND WHEREAS the Responsible Authorities conducted a comprehensive study of the Project
pursuant to the Canadian Environmental Assessment Act and issued the Comprehensive Study
Report wherein the Responsible Authorities concluded that, taking into account the implementation
of appropriate mitigation measures, the Project is not likely to cause significant adverse
environmental effects;

C.

AND WHEREAS the Minister of the Environment and the Responsible Authorities have determined
that the Project, taking into account the implementation of appropriate mitigation measures, is not
likely to cause significant adverse environmental effects;

D.

AND WHEREAS the CSR includes a requirement for the Minister, as the lead Responsible
Authority, to develop an environmental agreement to provide a formal mechanism to ensure that the
mitigation measures outlined in DDMI’s Commitments, in addition to the mitigation measures and
follow-up requirements which will be specified as terms and conditions by Regulatory Instruments,
are appropriately implemented and monitored;

E. AND WHEREAS the air, land, water, aquatic resources, and wildlife are essential to the lives and wellbeing of the Aboriginal Peoples;
F. AND WHEREAS DDMI proposes to conduct adaptive environmental management to minimize the
environmental impact of the Project;
G. AND WHEREAS DDMI and the Aboriginal Peoples have entered into or are in the process of
negotiating and settling Participation Agreements in connection with the Project;
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H.
AND WHEREAS, DDMI and the GNWT have entered into a Socio-economic Monitoring
Agreement which is intended to meet the requirement of the CSR and provides for the involvement of
Aboriginal Peoples.
NOW THEREFORE, in consideration of the premises and the covenants herein contained and
other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged
by the Parties hereto, the Parties covenant and agree as follows:

ARTICLE I
STATEMENT OF PURPOSE AND GUIDING PRINCIPLES
1.1

PURPOSE
This Agreement is intended to be a legally binding agreement for the achievement of the following
purposes:
(a)

To ensure that the mitigation measures outlined in DDMI’s Commitments and in the
Responsible Authorities’ conclusions as documented in the CSR are appropriately
implemented;

(b)

To provide for additional monitoring which, in conjunction with the monitoring requirements
of Regulatory Instruments, will serve to verify the accuracy of the environmental assessment
of the Project and the effectiveness of mitigation measures, and whether Commitments are
being fulfilled;

(c)

To facilitate the use of holistic and ecosystem-based approaches for the monitoring,
management and regulation of the Project;

(d)

To respect and protect air, land, water, aquatic resources, wildlife, archaeological and
cultural resources, and the land-based economy that are essential to the way of life and
well-being of the Aboriginal Peoples;

(e)

To create opportunities for community and public input and participation;

(f)

To provide advice and direction to DDMI in order to assist DDMI in managing the Project
consistent with these purposes;

(g)

To maximize the effectiveness and co-ordination of environmental monitoring and regulation
of the Project; and
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(h)

1.2

To facilitate effective communication about the Project with Affected Communities and
effective participation of the Aboriginal Peoples and the general public in the achievement
of the above purposes.

GUIDING PRINCIPLES
The Parties agree to carry out their responsibilities under this Agreement and the Regulatory
Instruments consistently with the purposes in Article 1.1 and guided by the following principles:
(a)

Adaptive environmental management;

(b)

Sustainable development;

(c)

Design and implementation of Environmental Protection Measures to minimize adverse
effects on Environmental Quality to the extent technically and economically feasible;

(d)

Precautionary Principle;

(e)

Promotion of capacity-building for the Aboriginal Peoples respecting Project-related
environmental matters;

(f)

Recognition of the particular environmental values of the Lac de Gras region;

(g)

Full consideration and use of both traditional knowledge and other scientific information
where appropriate; and

(h)

Promotion of a co-operative approach among the Parties respecting Project-related
environmental matters.

5

ARTICLE II
NO PREJUDICE
2.1

NO PREJUDICE
This Agreement is without prejudice to the positions of the Parties respecting any:

2.2

(a)

existing Aboriginal or treaty rights of the Aboriginal Peoples;

(b)

on-going or future land claims or self-government negotiations affecting Aboriginal Peoples;

(c)

constitutional changes which may occur in the Northwest Territories;

(d)

changes to legislation or regulations resulting from the settlement of land claims and selfgovernment negotiations, or resulting from constitutional changes or devolution; or

(e)

existing or future Participation Agreements.

TRANSITIONAL
In the event that jurisdiction or regulatory authority relating to the Project or any aspect of the
Project, is transferred or devolved as a result of constitutional change, treaty, self-government or
land claim agreement, or otherwise, the Parties shall negotiate, in good faith, to amend this
Agreement to reflect such transfer or devolution, while maintaining the purposes and principles of
this Agreement.

ARTICLE III
INTERPRETATION
3.1

DEFINITIONS
In this Agreement, unless the context otherwise indicates, the following terms shall have the meanings
ascribed to them below:
“Aboriginal Peoples” means the Dogrib Treaty 11 Council, the Lutsel K’e Dene Band, the
Yellowknives Dene First Nation, the North Slave Métis Alliance and the Kitikmeot Inuit
Association.
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“Affected Communities” means the communities identified in the CSR which are ffected in relation
to the subject matter within which they are referenced in the CSR.
“Annual Report” has the meaning attributed thereto in Article 12.1.
“Arbitrator(s)” means the arbitrator or arbitrators selected pursuant to Article 16.3 in respect of
any particular dispute.
“Archaeological Site” means a site or work of archaeological, ethnological or historical
importance, interest, or significance or a place where an archaeological specimen is found and
includes explorers’ cairns.
“Commercial Production” means production at the rate of 80% of design capacity for the Project
processing plant for 30 consecutive days.
“Commitment” means:
(a)
any commitment to a mitigation measure or a follow-up program made by DDMI, whether
(i)
given to a Responsible Authority in the course of seeking or securing any
recommendation or decision under the Canadian Environmental Assessment Act
with respect to the Project, or
(ii)
given to the governmental agency responsible for issuing any Regulatory Instrument,
in the course of seeking or securing the issuance of the Regulatory Instrument,
provided that
(iii)
where the commitment as originally given by DDMI was modified by DDMI and
where the modification was accepted by the Responsible Authority (in the case of
a commitment referred to in paragraph (a)(i) of this definition) or the responsible
governmental authority (in the case of a commitment referred to in paragraph (a)(ii)
of this definition) in the recommendation, decision or Regulatory Instrument, or prior
to the making or issuance thereof, “Commitment” means the commitment as so
modified, and
(iv)
where the commitment as originally given by DDMI is departed from in order to
comply with the requirements of the principle of adaptive environmental
management, “Commitment” means the commitment modified to comply with those
requirements; and
(b)
any obligation imposed upon DDMI by or pursuant to the terms of any such
recommendation, decision, or Regulatory Instrument.
“Consult” or “Consultation” shall mean, at a minimum:
(a)
the provision, to the party to be consulted, of notice of a matter to be decided in sufficient
form and detail to allow that party to prepare its views on the matter;
(b)
the provision of a reasonable period of time in which the party to be consulted may prepare
its views on the matter, and provision of an opportunity to present such views to the party
obliged to consult; and
(c)
full and fair consideration by the party obliged to consult of any views presented.
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“CSR” means the report entitled “Comprehensive Study Report - Diavik Diamonds Project” dated
June 1999 and includes the Responsible Authorities’ Response to Public Comments dated
September 1999.
“$” means Canadian dollars.
“Effective Date” has the meaning assigned to it in Article 18.1 (a).
“Environment” means the components of the Earth, and includes:
(a)
land, water, and air, including all layers of the atmosphere,
(b)
all organic and inorganic matter and living organisms, and
(c)
the interacting natural systems that include components referred to in paragraphs (a) and (b)
“Environmental Management Plans” has the meaning attributed thereto in Article VI.
“Environmental Monitoring Advisory Board” means the Advisory Board referred to in Article
IV.
“Environmental Monitoring Programs” has the meaning attributed thereto in Article VII.
“Environmental Plans and Programs ” means the Environmental Management Plans,
Environmental Monitoring Programs, the Reclamation and Abandonment Plan and any other
environmental management plans or environmental monitoring programs carried out or conducted
in connection with the Project.
“Environmental Protection Measures” means all measures taken to effect Environmental
Quality, including but not limited to, assessment and prediction of impacts, monitoring, measures to
avoid or mitigate impacts, setting of limits for environmental degradation, and measures for
construction, operations, closure, reclamation and abandonment of the Project.
“Environmental Quality” means the state of the environment at any time as compared to natural,
unaltered characteristics of the area with respect to biological diversity and ecosystem structures and
processes. Environmental Quality is maximized when measured indicators show that ecological
processes are functioning naturally, ecosystem structure and reproductive capacity of animal and
plant populations is unimpaired, and human interference has negligible impacts.
“Joint Venture” means the unincorporated joint venture established by the parties to the Joint
Venture Agreement.
“Joint Venture Agreement” means the agreement between DDMI and Aber.
“Land Leases” means the following leases under the Territorial Lands Act: 76D/8-5-2 (Water
Lot B A154/418), 76D/8-6-2 (Quarry/PKC/North Inlet), 76D/8-7-2 (Infrastructure), 76D/9-5-2
(Airstrip), and 76D/9-9-2 (Water Lot E A21), which as of the date of this Agreement, have not yet
been fully executed; and includes any renewal, amendment or replacement thereof.
“Minister” means the Minister of Indian Affairs and Northern Development.
“Minister's Report” means a report that may be provided by the Minister to DDMI in the event
that any Annual Report, Environmental Management Plan, or Environmental Monitoring Program
provided to the Minister by DDMI is determined by the Minister to be deficient.
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“Notice of Default” means a notice which may be issued by the Minister upon the occurrence of
any non-compliance by DDMI with any provisions of this Agreement describing the specific default
or defaults including a requirement to rectify such default or defaults.
“NWT” means the Northwest Territories.
“Nunavut” means the Territory of Nunavut.
“Participation Agreements” means those participation agreements, also known as impact benefit
agreements or other similar agreements, entered into between DDMI and the Aboriginal Peoples
with respect to the Project and as same may be supplemented, revised, restated or replaced from
time to time during the term of this Agreement.
“Parties” means those parties listed on the face page and second page of this Agreement who
actually sign this Agreement in accordance with the provisions of Article 18, and “Party” shall mean
any one of them.
“Precautionary Principle” means, where there are threats of serious or irreversible damage, lack
of full scientific certainty shall not be used as a reason for postponing reasonable measures to prevent
environmental degradation.
“Project” means the Project described in the Project Description Submission submitted by DDMI
in March 1998 for the purpose of providing the Responsible Authorities with sufficient information
to initiate the Federal Environmental Assessment Process, with such refinements or alterations as
have been submitted since the Project Description Submission and considered in the CSR or which
are required by Responsible Authorities or regulatory authorities.
“Reclamation and Abandonment Plan(s)” has the meaning attributed thereto in Article X.
“Regulatory Instrument(s)” means any authorization, licence, lease, or permit required under any
legislation required for the carrying out of the Project and includes without limitation, the Water
Licence, the Fisheries Authorization(s) issued under s.35 of the Fisheries Act, the Land Use
Permits, the Land Leases, the Explosives Factory Licences, and the Navigable Waters Permits.
“Responsible Authorities” means those departments identified as such in the CSR.
“Socio-economic Monitoring Agreement” means the agreement made the 2nd day of October,
1999 between the GNWT and DDMI pursuant to the requirements of the CSR.
“Water Licence” means the Type A Water Licence #N7L2-1645 for which original application
was made by DDMI on March 4, 1998, revised September 10, 1999, and which as of the date of
this Agreement, has not yet been issued by the Northwest Territories Water Board pursuant to the
Northwest Territories Waters Act and Northwest Territories Waters Regulations and includes
any renewal, amendment or replacement under that or any successor or other applicable legislation.
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3.2

EXTENDED MEANINGS
Words importing the singular number include the plural and vice versa; words importing gender
include the masculine, feminine and neuter genders; words importing persons include firms and
corporations.

3.3

TIME OF ESSENCE
Time shall be of the essence in all respects of this Agreement.

3.4

BUSINESS DAY
Whenever a payment to be made or action to be taken under this Agreement is required to be made
or taken on a day which is a Saturday, Sunday or statutory holiday in the NWT, then such payment
shall be made or action taken on the next succeeding day that is not a Saturday, Sunday or statutory
holiday in the NWT.

3.5

REFERENCES
References to an article, section, subsection, paragraph or schedule shall be construed as references
to an article, section, subsection, paragraph or schedule to this Agreement unless the context
otherwise requires and all references to this Agreement mean this Environmental Agreement dated
as of March 8, 2000.

3.6

HEADINGS
The division of this Agreement into articles and subsections and the insertion of headings are for
convenience of reference only and shall not alter the construction or interpretation of this Agreement.

3.7

LEGISLATION
A reference to any statute shall be construed as including any regulations promulgated thereunder,
any amendments thereto, and any successor legislation.
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ARTICLE IV
ENVIRONMENTAL MONITORING ADVISORY BOARD
4.1

4.2

ENVIRONMENTAL MONITORING ADVISORY BOARD
(a)

The Environmental Monitoring Advisory Board (the “Advisory Board”) for the Project
shall be established as a non-profit organization under the Societies Act, R.S.N.W.T
1988, c. S-11. Canada shall arrange to have the Advisory Board established within sixty
(60) days of the coming into effect of Article IV.

(b)

The costs incurred by Canada in establishing the Advisory Board shall be credited
against Canada’s contribution to the first year’s budget under Article 4.8(d).

MANDATE OF THE ADVISORY BOARD
The Advisory Board shall operate at arm’s length and independent from the Parties, and shall
perform its functions consistently with the purposes and guiding principles in Article I. The
mandate of the Advisory Board shall be, in respect of the Project, to:
(a)

provide an integrated approach to achieving the purposes in Article I;

(b)

assist the Parties to implement a co-operative approach to achieving the purposes and
implementing the guiding principles in Article I;

(c)

serve as a public watchdog of the regulatory process and the implementation of this
Agreement;

(d)

review Environmental Plans and Programs, Annual Reports, Environmental Protection
Measures, compliance or monitoring reports and other reports and data bearing on
Environmental Quality that are produced by any of the Parties or regulatory authorities
pursuant to this Agreement, Regulatory Instruments and laws of general application;

(e)

in respect of a matter reviewed pursuant to (d), make recommendations for the
achievement of the purposes and guiding principles in Article I, to DDMI, the Minister
and any other Party or body having regulatory or management responsibility for the
matter;
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4.3

(f)

make recommendations on issues relating to access for purposes of wildlife harvesting;

(g)

make recommendations respecting the participation of each of the Aboriginal Peoples
and Affected Communities in training initiatives and monitoring programs bearing on
Environmental Quality;

(h)

make recommendations concerning the need for and design of traditional knowledge and
other studies, and, where appropriate, facilitate the management and implementation of
these studies;

(i)

facilitate programs to provide information to Affected Communities and the general
public on matters bearing on Environmental Quality;

(j)

report to the Parties and the public on the Advisory Board’s activities and the
achievement of its mandate;

(k)

provide an accessible and public repository of environmental data, studies and reports
relevant to the Advisory Board’s mandate;

(l)

participate as an intervenor, as appropriate for the achievement of its mandate, in
regulatory processes, the dispute resolution process under this Agreement and other
legal processes; and

(m)

provide a meaningful role for each of the Aboriginal Peoples in the review and
implementation of environmental monitoring plans in respect of the Project.

The Minister, DDMI, or any other Party, shall within sixty (60) days of receipt of any written
recommendation of the Advisory Board directed to it, give full and serious consideration to the
written recommendation; and either:
(a)

accept for implementation a written recommendation of the Advisory Board that is
determined by the recipient to be appropriate and report to the Advisory Board to that
effect; or

(b)

provide the Advisory Board with written reasons where it has been determined by the
recipient that the recommendation is not appropriate and will not be implemented.
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4.4

The Minister shall encourage any regulatory authority to which a written recommendation is
provided by the Advisory Board to comply with the requirements in Article 4.3.

4.5

COMPOSITION OF THE ADVISORY BOARD
(a)

Subject to Article 4.6 (a), the Parties may appoint their respective members to the
Advisory Board as follows:
Dogrib Treaty 11 Council . . . . . . . . . . . . . . . . 1 representative
Yellowknives Dene First Nation . . . . . . . . . . . . 1 representative
Lutsel K’e Dene Band . . . . . . . . . . . . . . . . . . . 1 representative
Kitikmeot Inuit Association . . . . . . . . . . . . . . . 1 representative
North Slave Métis Alliance . . . . . . . . . . . . . . . 1 representative
GNWT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 representative
Government of Canada . . . . . . . . . . . . . . . . . . 1 representative
DDMI . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 representative

(b)

Subject to Article 4.6 (b), the Government of Nunavut may appoint one representative
to the Advisory Board.

(c)

The Parties may jointly appoint two public representatives to the Advisory Board.

(d)

Subject to Article 4.6 (a) and (b), each of the Parties and the Government of Nunavut
may appoint one alternate representative.

(e)

Either or both of the representative and the alternate representative appointed to the
Advisory Board by the Parties and the Government of Nunavut shall be resident in the
Northwest Territories or Nunavut.
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4.6

FUNCTIONING OF THE ADVISORY BOARD
Each Party to this Agreement and the Government of Nunavut shall be entitled to appoint
representatives to the Advisory Board as follows:
(a)

A representative and an alternate shall be appointed by each Party within sixty (60)
days, or as soon as practicable, following the later of the signing of this Agreement by
that particular Party or the conditions in Article 18.1(c) being satisfied or waived;

(b)

The Government of Nunavut shall appoint its representative and alternate within sixty
(60) days, or as soon as practicable, following the conditions in Article 18.1(c) being
satisfied or waived;

(c)

Notice of appointments shall be given in writing to the Minister, and to the Chair of the
Advisory Board once a Chair has been appointed;

(d)

Each of the Parties and the Government of Nunavut may, from time to time, change the
representatives on the Advisory Board appointed by it, upon notice in accordance with
Article 4.6(c);

(e)

The Parties may, from time to time, jointly change or remove either or both of the public
representatives on the Advisory Board, upon notice in accordance with Article 4.6(c);

(f)

In the event of any vacancy or vacancies, the Advisory Board may conduct its business
with such members as have been appointed;

(g)

The Advisory Board shall establish procedural rules and by-laws that are not
inconsistent with the purposes and principles of this Agreement;

(h)

Terms of appointment and selection of officials and similar matters such as remuneration
and conflict of interest shall be governed by the Advisory Board’s by-laws;

(i)

No representative shall be deemed to be in a conflict of interest in representing the
general interest of the Party or government that appointed that representative;
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4.7

(j)

The Advisory Board shall have an annual audit of its accounts done and shall provide a
copy of the audit report to the Parties and to the Government of Nunavut. The Advisory
Board shall maintain its financial records in accordance with generally accepted
accounting principles; and

(k)

The Advisory Board may coordinate its activities with the activities of the board
established pursuant to the Socio-economic Monitoring Agreement.

ANNUAL ADVISORY BOARD REPORT
The Advisory Board shall provide an annual report of its activities and recommendations to the
Parties and the Government of Nunavut. The annual report shall be made available to the public.

4.8

FUNDING
(a)

During the term of this Agreement, DDMI shall provide funding, in accordance with the
Advisory Board’s budget, to the Advisory Board to carry out its mandate.

(b)

DDMI will pay to the Advisory Board the full amount of its contribution to the budget for
a 12-month period sixty (60) days prior to the commencement of the period or, in the
case of the first budget, within thirty (30) days following the establishment of the
Advisory Board.

(c)

The Advisory Board shall manage and conduct its affairs in a fiscally prudent, reasonable
and cost-effective manner and shall to that end endeavour wherever possible to reduce
the cost of fulfilling its responsibilities hereunder including by: making full use of
information, data and resources that may be available from DDMI or public sources;
avoiding the duplication of monitoring and other activities being conducted by DDMI or
governmental agencies or departments; and co-ordinating its activities with those of the
board established pursuant to the Socio-economic Monitoring Agreement, including
sharing office space and administrative and secretarial functions where practicable.

(d)

The Advisory Board’s annual budget for each of the first two years after its
establishment shall be $800,000. DDMI, Canada, and the GNWT shall contribute
respectively, $600,000, $150,000, and $50,000 of that amount. The first two years’
budget contains start-up costs that are non-recurring and accordingly shall not be
considered a base amount for future years. Thereafter, Canada and the GNWT shall
have no obligation to provide funding for future years to the Advisory Board.
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(e)

(f)

After the first two years, the Advisory Board’s budget will be for two year periods,
unless the Advisory Board and DDMI agree on a shorter or longer period. The
Advisory Board’s budget for a period shall be determined as follows:
(i)

At least 180 days before the expiry of the then current budget period, the
Advisory Board shall prepare a recommended budget for the next budget
period, based on a plan of anticipated work for that period and a review of past
work and financial experience;

(ii)

The Advisory Board shall make best efforts to ensure that the amount of
DDMI’s contribution to the budget for any two year period shall not, without the
agreement of DDMI, exceed DDMI’s contribution to the budget for the
preceding two year period by a percentage which is greater than the percentage
change in the Consumer Price Index published by Statistics Canada over that
two year period. For this purpose, the budget for the second year shall be
considered $600,000.

(iii)

DDMI and the Advisory Board shall jointly review the plan of anticipated work
and the recommended budget, and shall attempt to agree on a budget for the
period;

(iv)

In the event that DDMI and the Advisory Board cannot agree on the budget
within sixty (60) days following the initiation of the joint review under Article 4.8
(e)(iii), they shall forthwith confer with the Minister and each of them will submit
to the Minister a proposed budget; and

(v)

If DDMI, the Minister, and the Advisory Board cannot within thirty (30) days
following the initiation of the process under Article 4.8(e)(iv), agree on a budget
for a period, the Minister shall forthwith select either the budget submitted by
DDMI or, provided the Minister is reasonably satisfied that the Advisory Board
has complied with Article 4.8(e)(ii), the budget submitted by the Advisory
Board, and the budget so selected by the Minister shall be the budget for the
next two year period.

In addition to the budget, DDMI may provide additional funding to the Advisory Board
for research and monitoring activities or unforeseen circumstances, based on proposals
submitted to DDMI by the Advisory Board for which funding is not available in the
budget. DDMI shall in good faith review and consider proposals submitted by the
Advisory Board for additional funding and shall provide written reasons to the Advisory
Board and Canada if any request for funding is not accepted by DDMI. If requested by
the Advisory Board or DDMI, the Minister shall review the matter and provide the
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Advisory Board and DDMI with his/her views on how this matter might be resolved and
shall make public those views.
(g)

4.9

4.10

Any funds provided by DDMI, Canada, or GNWT in a budget period that are not
expended in that period shall be applied to fund the costs of the Advisory Board in
accordance with the budget for the succeeding budget period, provided that funds that
are designated for a program that continues into a new budget period may be used for
that program.

ADMINISTRATION, TRADITIONAL KNOWLEDGE AND SCIENTIFIC SUPPORT
(a)

The Advisory Board may establish a secretariat to support it in its activities.

(b)

The Advisory Board may from time to time establish two panels of experts as follows:
(i)

One panel to assist in the application and consideration of traditional knowledge;
and

(ii)

One panel to assist in the application and consideration of other types of scientific
knowledge.

(c)

Each panel shall act on specific instruction from the Advisory Board to assist it in
carrying out the Advisory Board’s mandate.

(d)

The panels of experts may, both separately and jointly, meet, prepare reports and meet
with the Advisory Board from time to time.

(e)

Scientific and traditional knowledge obtained through the operation or activities of the
Advisory Board shall be considered public information. In the case of traditional
knowledge, the agreement of the Aboriginal Peoples providing the traditional knowledge
shall be necessary before the information is made public.

INFORMATION AND CO-OPERATION
Each of the Parties shall co-operate with the Advisory Board and provide the Advisory Board in
a timely fashion with such information and assistance requested by the Advisory Board that such
Parties are reasonably able to provide and which is required for the Advisory Board to carry out
its mandate.

17

4.11

TRANSITIONAL
The Parties shall review this Article IV two years after the Effective Date of this Agreement.
Taking into account the results of the regional cumulative effects assessment and management
framework initiative referred to in Article IX and the experience of other advisory environmental
boards, including the BHP Independent Environmental Monitoring Agency, the Parties may
negotiate to amend the provisions of this Article IV. DDMI shall not, as a result of such
negotiations, be required to provide, in relation to the Project, any funding in excess of its funding
obligations specified in Article 4.8.

ARTICLE V
ENVIRONMENTAL COMPLIANCE
5.1

COMPLIANCE
DDMI shall carry out the Project in compliance with all environmental laws and regulations and
Regulatory Instruments applicable to the Project including, without limitation, the following:
(a)

the Water Licence;

(b)

Authorization(s) issued under Section 35 of the Fisheries Act;

(c)

Explosives Factory Licences issued under the Explosives Act;

(d)

the Land Leases;

(e)

Navigable Waters Permits issued under the Navigable Waters Protection Act; and

(f)

Any and all additional Regulatory Instruments applicable to the Project at any time.

5.2

In carrying out the Project, DDMI shall comply with this Agreement and all Environmental Plans and
Programs submitted and reviewed in accordance with this Agreement.

5.3

DDMI shall take prompt and appropriate corrective action to remedy any non-compliance with
Article 5.1 or Article 5.2.
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5.4

CONFIRMING COMPLIANCE
(a)

The Minister may direct, on his or her own initiative or at the request of the Advisory Board,
any qualified person to conduct investigations to confirm compliance with Article 5.2 of this
Agreement.

(b)

DDMI shall admit the qualified person to the Project and shall provide the qualified person
with all reasonable assistance.

(c)

The Minister will take all reasonable efforts to co-ordinate investigations under this
Agreement with inspections under the Regulatory Instruments.

(d)

The qualified person shall prepare a report of his or her investigations for the Minister and
the Advisory Board.

ARTICLE VI
ENVIRONMENTAL MANAGEMENT PLANS
6.1

PROVISION OF ENVIRONMENTAL MANAGEMENT PLANS
Construction Phase(s)
DDMI has provided the Parties and the Government of Nunavut, and will provide the Advisory
Board (when established), with copies of its Environmental Management Plans for the Construction
Phase(s) of the Project. The Environmental Management Plans contain specific and comprehensive
plans to deal with environmental matters of particular concern during construction of the Project.
DDMI shall provide the Parties, the Government of Nunavut, and the Advisory Board with any and
all amendments and revisions to the Environmental Management Plans as and when such
amendments or revisions are made.
Operating Phase
Not later than six months before the commencement of Commercial Production from the Project,
DDMI shall provide the Parties, the Government of Nunavut, and the Advisory Board with updated
copies of its Environmental Management Plans for the operating phase of the Project. The
Environmental Management Plans shall contain specific and comprehensive plans to deal with
environmental matters of particular concern during operation of the Project. Thereafter DDMI shall
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provide the Parties, the Government of Nunavut, and the Advisory Board with any and all
amendments and revisions to the Environmental Management Plans as and when such amendments
or revisions are made. DDMI shall consider technological advances as factors in the development
of Environmental Management Plans during operations. In order to effectively incorporate the
traditional knowledge of Aboriginal Peoples in its Environmental Plans and Programs, DDMI shall
undertake or fund such traditional knowledge studies as a Party can reasonably demonstrate are
necessary and relevant, do not duplicate existing studies, and can be carried out at reasonable cost.
Where applicable, traditional knowledge shall be considered fully along with scientific knowledge
in developing, reviewing and amending the Environmental Management Plans.
Closure Phase
Not later than three years before planned closure activities are scheduled to occur, DDMI shall
provide the Parties, the Government of Nunavut, and the Advisory Board with current copies of its
Environmental Management Plans for the Closure and Post Closure phase(s) of the Project.
Thereafter DDMI shall provide the Parties, the Government of Nunavut, and the Advisory Board
with any and all amendments and revisions to the Environmental Management Plans as and when
such amendments or revisions are made.
6.2

ENVIRONMENTAL MANAGEMENT PLANS
DDMI shall undertake environmental management of the Project through the implementation of
Environmental Management Plans. The Environmental Management Plans shall, where applicable,
include the following specific and comprehensive plans designed as part of a program of adaptive
environmental management:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)

Waste Management Plan;
Water Management Plan;
Hazardous Materials Management Plan;
Blasting/Explosives Management Plan;
Quarry Management Plan;
Emergency Response Plan;
Processed Kimberlite Containment Management Plan;
Country Rock and Till Storage Management Plan;
Dredged Lakebed Sediment Management Plan;
Reclamation and Abandonment Plan(s) (including Initial, Interim and Final Plans);
Biotite Schist Management Plan;
Exploration Environmental Management Plan;
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(m)
(n)
(o)
(p)
(q)

Traffic Management Procedures;
Fish Habitat Management Plan;
Construction Area and Activity Management Plan;
Operations Area and Activity Management Plan; and
Wildlife Management Related Extracts from above noted plans.

The Environmental Management Plans shall include the mitigation measures outlined in DDMI’s
Commitments and in the conclusions of the Responsible Authorities documented in the CSR. DDMI
shall adapt or revise these mitigation measures in accordance with the principles of adaptive
environmental management.
DDMI shall, in the development and implementation of Environmental Plans and Programs include,
where appropriate, the following:

6.3

(a)

quality control and assurance programs;

(b)

environmental awareness training for employees and contractors;

(c)

regular briefings on environmental matters to on-site supervisors; and

(d)

detailed adaptive environmental mitigation measures.

REVIEW OF ENVIRONMENTAL MANAGEMENT PLANS
(a)

In the event that, at any time, the Minister on his/her own initiative, or in response to a
request from any Party or the Advisory Board and after Consultation with DDMI,
determines that an Environmental Management Plan is inadequate or incomplete, the
Minister may provide DDMI with a Minister's Report and DDMI shall forthwith, but in any
event within sixty (60) days of receipt of the Minister's Report, provide:
(i)

the Minister with revisions to the Environmental Management Plan which address to
the Minister’s satisfaction the deficiencies described in the Minister's Report;

(ii)

a replacement Environmental Management Plan which addresses to the Minister’s
satisfaction the deficiencies described in the Minister's Report; or

21

(iii)

specific replies to the deficiencies described in the Minister’s Report and DDMI’s
detailed explanation, to the Minister’s satisfaction, as to why, in DDMI’s view, the
Environmental Management Plan need not be revised or replaced to deal with the
deficiencies outlined in the Minister’s Report.

(b)

In relation to matters substantially within the jurisdiction of the GNWT, the Minister shall
provide DDMI with a Minister’s Report pursuant to Article 6.3 (a) when the Minister
receives a request from the GNWT pursuant to that Article and the GNWT’s request shall
be included in the Minister’s Report.

(c)

The Minister may provide DDMI with an extension of time where DDMI is bona fide
delayed in complying with this Article.
ARTICLE VII
ENVIRONMENTAL MONITORING PROGRAMS

7.1

PROVISION OF ENVIRONMENTAL MONITORING PROGRAMS
DDMI shall undertake compliance and environmental effects monitoring of the Project through the
Environmental Monitoring Programs. DDMI shall provide the Parties, the Government of Nunavut,
and the Advisory Board (when established) with copies of its Environmental Monitoring Programs.
The Environmental Monitoring Programs contemplated by this Article shall be reviewed in
accordance with Article 7.5 of this Agreement. The Environmental Monitoring Programs shall be
revised on an ongoing basis as necessary and where appropriate in response to changing
circumstances and additional information.
The Environmental Monitoring Programs shall include activities designed to:
(a)
meet the monitoring requirements of all Regulatory Instruments;
(b)
verify the accuracy of the environmental assessment of the Project;
(c)
determine the effectiveness of measures taken to mitigate any adverse environmental effects
of the Project;
(d)
consider traditional knowledge;
(e)
establish or confirm thresholds or early warning signs;
(f)
trigger action by adaptive mitigation measures where appropriate;
(g)
provide opportunities for the involvement or active participation of each of the Aboriginal
Peoples in the implementation of the monitoring programs; and
(h)
provide training opportunities for each of the Aboriginal Peoples.
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7.2

ENVIRONMENTAL MONITORING COMPONENTS
The Environmental Monitoring Programs shall include, but not necessarily be limited to, the following
programs:
(a)
An Environmental Air Quality Monitoring Program;
(b)
A Wildlife/Vegetation Monitoring Program;
(c)
An Aquatic Effects Monitoring Program;
(d)
A Geotechnical Monitoring Program;
(e)
An Operational Health and Safety Program (limited to effects on human health resulting
from environmental changes); and
(f)
Other specific environmental monitoring programs as required under territorial or federal
legislation or as required in the CSR.

7.3

The Environmental Monitoring Programs will include the identification of monitoring objectives and
the monitoring programs outlined in DDMI’s Commitments and in the conclusions of the Responsible
Authorities documented in the CSR. DDMI shall adapt or revise the Environmental Monitoring
Programs in accordance with the principles of adaptive environmental management.

7.4

MONITORING DATA AND RESULTS
(a)

DDMI shall deliver monitoring data and information to the Parties, the Government of
Nunavut, and the Advisory Board in time-frames and in formats developed in Consultation
with the Advisory Board.

(b)

The formats for submission of monitoring program results and analysis shall not be
inconsistent with reporting requirements established under legislation, regulations and
Regulatory Instruments and the requirements of such legislation, regulations and Regulatory
Instruments shall apply to the extent of any inconsistency.

(c)

Reporting dates will be established to conform with the requirements of the appropriate
Regulatory Instruments.

(d)

DDMI shall carry out the monitoring in a manner which will provide data consistent with any
cumulative effects monitoring programs and shall Consult and co-operate with the regulatory
agencies undertaking such programs, as appropriate.
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7.5

REVIEW OF ENVIRONMENTAL MONITORING PROGRAMS
(a)

7.6

In the event that, at any time, the Minister, on his/her own initiative, or in response to a
request of any Party or the Advisory Board, and after Consultation with DDMI, determines
that an Environmental Monitoring Program is inadequate or incomplete, including with
respect to a matter under Article 7.4, the Minister may provide DDMI with a Minister’s
Report and DDMI shall forthwith, but in any event within sixty (60) days of receipt of the
Minister’s Report, provide:
(i)

the Minister with revisions to the Environmental Monitoring Program which address
to the Minister’s satisfaction the deficiencies described in the Minister's Report;

(ii)

a replacement Environmental Monitoring Program which addresses to the
Minister’s satisfaction the deficiencies described in the Minister's Report; or

(iii)

specific replies to the deficiencies described in the Minister’s Report and DDMI’s
detailed explanation, to the Minister’s satisfaction, as to why, in DDMI’s view, the
Environmental Monitoring Program need not be revised or replaced to deal with the
deficiencies outlined in the Minister’s Report.

(b)

In relation to matters substantially within the jurisdiction of the GNWT, the Minister shall
provide DDMI with a Minister’s Report pursuant to Article 7.5(a) when the Minister
receives a request from the GNWT pursuant to that Article and the GNWT’s request shall
be included in the Minister’s Report.

(c)

The Minister may provide DDMI with an extension of time where DDMI is bona fide
delayed in complying with this section.

ABORIGINAL COMMUNITY INVOLVEMENT
In addition to the participation of Aboriginal Peoples in the review of Environmental Management
Plans and Environmental Monitoring Programs through participation on the Advisory Board and its
activities, and the resulting capacity building, DDMI shall use its best efforts to:
(a)

provide for the involvement of members of each of the Aboriginal Peoples in Environmental
Monitoring Program design and implementation;
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(b)

give priority to members of each of the Aboriginal Peoples in the provision of training and
employment in relation to environmental monitoring in accordance with the provisions of the
Socio-economic Monitoring Agreement; and

(c)

provide technical training opportunities for youth of each of the Aboriginal Peoples.

ARTICLE VIII
SOCIO-ECONOMIC EFFECTS RESULTING FROM ENVIRONMENTAL CHANGE
8.1

DDMI shall comply with all requirements of the CSR relating to monitoring and mitigation of potential
socio-economic effects resulting from environmental changes.

ARTICLE IX
REGIONAL CUMULATIVE EFFECTS ASSESSMENT & MANAGEMENT
FRAMEWORK
9.1

DDMI will participate in the initiative announced by the Minister of the Environment on
November 3, 1999 to develop a regional cumulative effects assessment and management
framework. This framework is to consider both scientific and traditional knowledge, and be used
in conjunction with adaptive management to ensure sustainable development.

ARTICLE X
RECLAMATION AND ABANDONMENT
10.1 RECLAMATION AND ABANDONMENT
(a)

DDMI shall submit Reclamation and Abandonment Plan(s) as and when required pursuant
to the Northwest Territories Waters Act, the Mackenzie Valley Resource Management
Act, and the Territorial Lands Act;

(b)

The Parties acknowledge that the Reclamation and Abandonment Plan(s) will evolve over
time during the life of the Project as part of the process of adaptive environmental
management and through the incorporation of new and emerging technologies;
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(c)

The final Project will be abandoned using the most current technology reasonably
practicable; and

(d)

DDMI will implement progressive reclamation and abandonment of the Project in a manner
consistent with sustainable development.

ARTICLE XI
ARCHAEOLOGICAL SITES
11.1

PROTECTION OF KNOWN SITES
DDMI shall establish, after Consultation with the Aboriginal Peoples and the appropriate
government agencies, including the Prince of Wales Northern Heritage Centre, appropriate
protection of the Archaeological Sites in the vicinity of the Project, in accordance with applicable
laws and regulations, to minimize the impacts on Archaeological Sites.

11.2 ARCHAEOLOGICAL SURVEYS
(a)

In the continuing exploration and development of the Project, DDMI shall conduct
Archaeological surveys to meet the prevailing standards of the day and respecting places of
significance to Aboriginal Peoples.

(b)

Archaeological surveys shall to the greatest extent possible, be designed and, where
possible, implemented in partnership with the Aboriginal Peoples and Affected Communities
or if not possible, in Consultation with the Aboriginal Peoples and Affected Communities.

(c)

DDMI shall Consult with Aboriginal Peoples and Affected Communities to ensure that
traditional knowledge is incorporated into the archaeological surveys and to ensure that
burial sites are identified.

(d)

In the event that an Archaeological Site is discovered in carrying out the Project, DDMI
shall immediately notify the Minister, the GNWT and Aboriginal Peoples of the presence of
the Archaeological Site and, subject to Article 11.2(e), DDMI shall take all reasonable steps
necessary to protect the Archaeological Site.
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(e)

In conducting archaeological surveys and in the event that it becomes necessary to disturb
the Archaeological Site and collect the artifacts, DDMI shall Consult with Aboriginal
Peoples and obtain all necessary authorizations and comply with all applicable laws.

ARTICLE XII
ANNUAL REPORTS
12.1 ANNUAL REPORT
(a)

DDMI shall prepare and submit an annual report (the “Annual Report”) to the Parties, the
Government of Nunavut, and the Advisory Board on March 31, (or on such other date as
prescribed by the Minister from time to time), for each calendar year during the term of this
Agreement, commencing March 31, 2001.

(b)

Each Annual Report shall include the results of Environmental Monitoring Programs, and a
rolling summary and analysis of environmental effects data over the life of the Project to
illustrate any trends. The actual performance of the Project shall be compared to the results
predicted in the environmental assessment and the CSR and an evaluation provided as to
how DDMI’s adaptive environmental management has performed to the date of each
Annual Report.

(c)

Each Annual Report shall include, but not be limited to, the following:
(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)

a comprehensive summary of all supporting information, data and results from the
Environmental Monitoring Programs and all studies and research;
a comprehensive summary of all compliance reports required by the Regulatory
Instruments;
a comprehensive summary of operational activities during the preceding year;
actions taken or planned to address effects or compliance problems which are set
out in the Annual Report;
a comprehensive summary of operational activities for the next year;
lists and abstracts of all Environmental Plans and Programs;
verification of accuracy of environmental assessments;
determination of effectiveness of mitigative measures;
a comprehensive summary of all adaptive management measures taken;
a comprehensive summary of public concerns and responses to public concerns;
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(xi)
(xii)
(xiii)

a comprehensive summary of the new technologies investigated;
the Minister’s comments, including any Minister’s Report, on the previous Annual
Report; and
a plain English executive summary and translations into Dogrib, Chipewyan, and
Innuinaqtun using appropriate media.

(d)

In order to prepare each Annual Report and with a view to both ensuring that an opportunity
is provided for early disclosure and discussion of problems and that each Annual Report
meets with the requirements of this Agreement, DDMI shall Consult with the Minister and
the Advisory Board as DDMI compiles the information and data to be included in such
Annual Report.

(e)

Within forty-five (45) days of the receipt of the Annual Report, any Party or the Advisory
Board may advise the Minister whether such Annual Report is satisfactory or unsatisfactory.

(f)

Within ninety (90) days of the receipt by the Minister of the Annual Report, the Minister
shall advise DDMI whether such Annual Report is satisfactory or whether the Minister has
determined that such Annual Report is deficient. In the event that the Minister has
determined the Annual Report to be deficient, the Minister shall provide DDMI with a
Minister’s Report.

(g)

In relation to matters substantially within the jurisdiction of the GNWT, the Minister shall
provide DDMI with a Minister’s Report pursuant to Article 12.1(f) when the Minister
receives advice from the GNWT that the Annual Report is unsatisfactory and the GNWT’s
advice shall be included in the Minister’s Report.

(h)

Within sixty (60) days of the receipt by DDMI of a Minister’s Report, DDMI shall reply to
the Minister’s Report and provide the Minister with a revised Annual Report or an
addendum which addresses satisfactorily the deficiencies described in the Minister’s Report.

(i)

The Minister may provide DDMI with an extension of time where DDMI is bona fide
delayed in completing an Annual Report or providing a reply to a Minister’s Report.
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ARTICLE XIII
REGULATORY AUTHORITY
13.1

PARAMOUNTCY
In the event that any provisions of this Agreement are in conflict with or inconsistent with any
legislation or Regulatory Instrument with respect to the Project, the terms of such legislation or
Regulatory Instrument shall prevail over any of the terms of this Agreement to the extent of the
conflict or inconsistency.

13.2

NON-DUPLICATION
The Parties to this Agreement acknowledge that it is not the intention of this Agreement to cause any
duplication with the requirements of any Regulatory Instrument. In the event that any provisions of
this Agreement duplicate the requirements of any Regulatory Instrument, satisfaction of the
requirements of the Regulatory Instrument shall be accepted as compliance with the requirements
of this Agreement.

13.3

EXERCISE OF STATUTORY DUTIES
Nothing in this Agreement shall be construed as limiting the Minister or any other regulatory authority
in the exercise of statutory powers and duties.

ARTICLE XIV
COMMUNICATION AND PUBLIC ACCESS TO INFORMATION
14.1

GENERAL COMMUNICATIONS PRINCIPLES
(a)

The Advisory Board shall ensure that a timely, responsive, pro-active and cooperative
approach to communication and exchange of information among the Parties, between the
Advisory Board and the Parties, and between the Advisory Board and the Affected
Communities is in place at all times.

(b)

The Parties shall remain respectful of the functions and responsibilities of each other in the
conduct of their duties.

(c)

The Parties shall provide to the Advisory Board adequate copies of all information
(including data, studies, reports and other material) they generate for another body, or the
public, which relates to this Agreement and is non-proprietary.
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14.2

(d)

The Parties shall take reasonable steps to provide access for the public and Affected
Communities to all plans, programs, reports and other documents referred to in this
Agreement.

(e)

DDMI in Consultation with the Advisory Board shall make each Annual Report available
to the public and shall arrange for public meetings to review and discuss each Annual
Report.

(f)

The Parties’ obligations under this Agreement to collect or provide information and
documentary materials are subject to any applicable legislation regarding access to
information or privacy.

COMMUNICATION PLAN
The Advisory Board shall develop a Communication Plan. The Communication Plan shall ensure
timely, effective, efficient and consistent communication of information related to the environmental
management of the Project.

14.3

PUBLIC REGISTRY
The Advisory Board shall maintain a public registry and a listing of all materials placed on the public
registry. All written correspondence, reports, or other materials received by the Advisory Board
that relate to this Agreement shall be placed on the public registry in the Advisory Board’s office and
shall be made available to the public.

ARTICLE XV
SECURITY AND ENFORCEMENT
15.1

SECURITY
The Security Deposit, the EA Security Deposit and the Additional Security Deposit shall be held by
the Minister as security for the performance by DDMI of its reclamation and abandonment
obligations under the Water Licence and Land Leases, any other obligations of DDMI under
environmental laws and regulations or under any other Regulatory Instruments for which the Minister
is responsible, and any other obligations of DDMI under this Agreement, on and subject to the terms
and conditions of this Article XV.
(a)

Within 20 days of the Effective Date of this Agreement, DDMI shall provide to the Minister
a security deposit, in the amount of $15,000,000.

30

(b)

On March 31, 2001 and annually on March 31 thereafter, DDMI shall provide the Minister
with additional security so that the amount of security deposited with the Minister shall equal
the amount specified for that particular year in Column A in Schedule 1 as adjusted pursuant
to Articles 15.1(g),15.1(h) and 15.1(i). The $15,000,000 amount deposited pursuant to
Article 15.1(a) together with such additional amounts deposited under this Article 15.1(b)
shall hereinafter be referred to as the “Security Deposit”.

(c)

Column A of Schedule 1 is the estimated cost of DDMI undertaking the reclamation and
abandonment of the Project should abandonment take place in any particular year. As of
the Effective Date, Column A of Schedule I is the estimated projected cost of restoration
and abandonment for the Project as prepared for DDMI by an independent professional
engineer with recognized expertise in this area.

(d)

In addition to the Security Deposit, on March 31, 2003 and annually on March 31
thereafter, DDMI shall provide to the Minister additional security so that the aggregate
amount of additional security deposited with the Minister shall equal the amount specified
for that particular year in Column B of Schedule 1. Such aggregate amount of additional
security is hereinafter referred to as the “Additional Security Deposit”. Where the
Additional Security Deposit held by the Minister on March 31 of any year exceeds the
amount specified in Column B of Schedule 1 for that year, the Minister shall refund to
DDMI any excess. The Additional Security Deposit includes security for the incremental
costs which Canada will incur if it has to conduct reclamation and abandonment of the
Project due to a default by DDMI, contingencies, potential for increases in environmental
liabilities related to variations in Project configuration and operations which may occur over
the life of the Project, and defaults under this Agreement not related to reclamation and
abandonment. At the fifth anniversary of the Effective Date and at five-year intervals
thereafter, the Minister at his or her sole discretion may adjust the Additional Security
Deposit by an amount not to exceed the average change in the Consumer Price Index over
the five-year interval. DDMI may at any time request that the Minister review the amount
of the Additional Security Deposit. Upon receiving such a request the Minister shall review
the amount of the Additional Security Deposit and may, in his/her sole discretion, acting in
a commercially reasonable manner and in the public interest, reduce the amount of the
Additional Security Deposit that DDMI is required to provide to the Minister. In making
determinations under this Article 15.1(d), the Minister will take into account the extent to
which the development and operations of the Project have reduced the need for the Minister
to hold additional security for contingencies and for the potential for increases in
environmental liabilities related to variations in Project configuration and operations, as well
as the principle that there should be no duplication between the security for costs and
contingencies which DDMI provides by way of the Security Deposit and the security which
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it provides for costs and contingencies by way of the Additional Security Deposit. The
Minister will provide DDMI and the Advisory Board with reasons for all his/her decisions
made pursuant to this Article 15.1(d).
(e)

The Security Deposit and the Additional Security Deposit shall be maintained throughout the
term of this Agreement. In the event that all or any portion of the Security Deposit or the
Additional Security Deposit is used by the Minister pursuant to Article 15.3 of this
Agreement, DDMI shall, unless otherwise directed by the Minister, within thirty days of
demand by the Minister showing particulars of use reimburse to the Minister the amount so
used so that the amounts of the Security Deposit and the Additional Security Deposit are
at all times equal, respectively, to the amounts required to be maintained pursuant to Article
15.1(b), subject to adjustment as provided in Articles 15.1(g), 15.1(h) and 15.1(i), and
Article 15.1(d).

(f)

The amount of each security deposit which DDMI posts with the Minister pursuant to the
Land Leases or the Water Licence shall be credited first against the Security Deposit and
then against the Additional Security Deposit provided that any credit against the Additional
Security Deposit shall not exceed 67% of the Additional Security Deposit. For greater
certainty, a credit will not reduce either the quantum of the Security Deposit required by
Article 15.1(b) or the quantum of the Additional Security Deposit required by Article
15.1(d), but rather will be an amount that is deemed to have been provided as required.
Also for greater certainty, if the security posted under the Water Licence or the Land Leases
is reduced, then: the credit given under this Article 15.1(f) shall decrease by an amount
which corresponds to the reduction; and DDMI shall provide without delay an addition to
the Security Deposit, and/or an addition to the Additional Security Deposit, to fully offset
the decrease in the credit.

(g)

As provided for in Article X of this Agreement, DDMI is required to undertake progressive
reclamation and abandonment of the Project in accordance with the principles of sustainable
development.
(i)

Column C of Schedule 1 sets out DDMI’s projected cumulative expenditures on
progressive reclamation work that it will undertake over the life of the Project.
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(ii)

(h)

Prior to January 31, 2005 and prior to January 31 of each year thereafter, DDMI
may deliver to the Minister and the Advisory Board a report detailing the
progressive reclamation work undertaken by or for DDMI during the previous
calendar year(s), the costs incurred in undertaking this progressive reclamation work
and a revised estimate of the cost of DDMI undertaking the reclamation and
abandonment over the remaining life of the Project, taking into account this
progressive reclamation, certified by an independent professional engineer with
recognized expertise in this area. By March 31 of the same year, the Minister will
review the report and determine the extent to which the progressive reclamation
work has reduced the estimated cost of DDMI undertaking the reclamation and
abandonment over the remaining life of the Project and the extent to which the
estimate contained in the report accurately reflects the revised costs of DDMI
undertaking the remaining reclamation and abandonment of the Project. To the
extent the Minister is satisfied that the progressive reclamation work undertaken by
DDMI has reduced the estimated costs of reclamation and abandonment remaining
over the life of the Project, the Minister shall make a determination to that effect and
provide a copy to DDMI and the Advisory Board. The amount of the Security
Deposit which DDMI must provide to the Minister on March 31 of that year and
subsequent years shall be reduced so that it is equal to the revised estimated costs
of DDMI undertaking the reclamation and abandonment over the remaining life of
the Project, as accepted by the Minister and Column A of Schedule I shall be
adjusted accordingly. Where the amount of the Security Deposit which DDMI has
provided to the Minister exceeds the estimated cost of DDMI undertaking
reclamation and abandonment over the life of the Project on any March 31 date, as
accepted by the Minister, the Minister shall refund to DDMI any such excess,
subject to applicable legislation.

At any time after the second anniversary of the Effective Date of this Agreement, DDMI
may deliver to the Minister and the Advisory Board a report detailing a revised estimate of
the cost of DDMI undertaking the reclamation and abandonment over the remaining life of
the Project, taking into account changes to the Project and any other relevant factors not
considered in Article 15.1(g) above, prepared by an independent professional engineer with
recognized expertise in this area. Within ninety days of receipt of the report, the Minister
will review the report and determine the extent to which this revised estimate accurately
reflects the costs of DDMI undertaking the remaining reclamation and abandonment of the
Project. To the extent the Minister is satisfied that this estimate accurately reflects the costs
of DDMI undertaking the remaining reclamation and abandonment of the Project, the
Minister shall make a determination to that effect and will provide a copy to DDMI and the
Advisory Board. The amount of the Security Deposit which DDMI must provide to the
Minister on the next March 31, and March 31 of subsequent years shall be reduced so that
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it is equal to the revised estimated costs of DDMI undertaking the reclamation and
abandonment over the remaining life of the Project, as accepted by the Minister and Column
A of Schedule I will be amended to reflect the Minister’s determination. Where the amount
the Security Deposit which DDMI has provided to the Minister exceeds the estimated cost
of DDMI undertaking reclamation and abandonment over the life of the Project on any
March 31 date, as accepted by the Minister, the Minister shall refund to DDMI any such
excess subject to applicable legislation.
(i)

At any time after the second anniversary date of the Effective Date of this Agreement, the
Minister may notify DDMI and the Advisory Board that he/she intends to seek a report
containing an updated estimate of the cost of reclamation and abandonment for the Project
prepared by an independent professional engineer with recognized expertise in this area.
DDMI shall be offered a reasonable opportunity to provide comments to the Minister on
the scope of such a report. When any such report is then available, the Minister shall
provide a copy to DDMI and the Advisory Board and will again provide to DDMI a
reasonable opportunity to provide comments on the report. To the extent that the Minister
determines that he/she does accept the updated estimates of the costs of reclamation and
abandonment over the remaining life of the Project, and should such estimated costs of
reclamation and abandonment to the extent accepted by the Minister as at that time be
greater than the amount of the Security Deposit, DDMI shall provide the Minister with an
additional amount of security so that the amount of the Security Deposit required as at that
time is equal to the estimated costs of reclamation and abandonment as at that time, such
additional security to be provided to the Minister within 60 days of a demand by the
Minister to do so, and Column A of Schedule I will be amended to reflect the Minister’s
determination.

(j)

The reviews of the Security Deposit contemplated in Articles 15.1(g), 15.1(h) and 15.1(i)
shall, to the extent practicable, be co-ordinated with the reviews of security posted pursuant
to the Land Leases and/or the Water Licences. In addition, where there has been a
reduction in the amount of the security under either the Water Licence or the Land Leases,
the Minister shall, at the request of DDMI, review the amount of the Security Deposit to
determine if the Security Deposit should be adjusted, giving serious consideration to the
rationale for any such reduction in the amount of security posted under the Water Licence
and Land Leases.
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(k)

In addition to the Security Deposit and the Additional Security Deposit, as security for the
performance of its obligations under this Agreement, DDMI shall provide to the Minister
within 90 days of the signing of this Agreement, and shall at all times maintain with the
Minister, a security deposit (the “EA Security Deposit”) in a form satisfactory to the Minister
and on terms satisfactory to the Minister in the amount of $3,000,000. At the fifth
anniversary of the Effective Date and at five-year intervals thereafter, the Minister at his or
her sole discretion may adjust the EA Security by an amount not to exceed the average
change in the Consumer Price Index over the five-year interval. In the event that all or any
portion of the EA Security Deposit is used by the Minister pursuant to Article 15.3 to cure
a default under this Agreement, DDMI shall within thirty days of demand by the Minister
showing particulars of use reimburse to the Minister the amount so used so that the
aggregate amount of the EA Security Deposit shall at all times equal $3,000,000 subject to
adjustment as herein provided.

(l)

The Security Deposit, the EA Security Deposit and at least sixty-seven percent (67%) of
the Additional Security Deposit shall be provided in the form of: cash; an irrevocable
unconditional letter of credit; an amount held in a Qualifying Environmental Trust established
through an indenture that has been approved by the Minister; any other form of security
proposed by DDMI and satisfactory to the Minister; or any combination of the foregoing.
Up to thirty-three percent (33%) of the Additional Security Deposit need not be provided
in the form of: cash; an irrevocable unconditional letter of credit; an amount held in a
Qualifying Environmental Trust established through an indenture that has been approved by
the Minister; or any combination of the foregoing, but may be provided in the form of: an
irrevocable guarantee; insurance; or any other form of security proposed by DDMI; or any
combination of the foregoing, provided that the Additional Security Deposit is in a form(s)
satisfactory to the Minister.

(m)

If the Security Deposit, the Additional Security Deposit or the EA Security Deposit is
composed in whole or in part of cash, how it is invested and how interest which may be
earned thereon will be allocated, shall be determined by the Minister and DDMI in the terms
of the applicable security instrument(s). The terms on which the Security Deposit, the
Additional Security Deposit or the EA Security Deposit will be delivered to and held by the
Minister, if the Security Deposit, the Additional Security Deposit or the EA Security Deposit
is not wholly in the form of cash, shall be consistent with the terms of this Agreement and be
determined by the Minister and DDMI in the applicable security instrument(s).

(n)

Once DDMI has completed the reclamation and abandonment of the project to the
satisfaction of the Minister, the Minister shall return to DDMI any unused portion of the
Security Deposit, the EA Security Deposit and of the Additional Security Deposit less any
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amounts related to ongoing monitoring and maintenance of the Project, if and to the extent
required by this Agreement. The Minister’s obligation to return any unused portion of the
Additional Security Deposit shall include taking appropriate steps to terminate, cancel or
release guarantees, insurance or like assurances comprised in the Additional Security
Deposit.
(o)

15.2

15.3

Schedule 1 shall form part of this Agreement and shall be deemed to be amended from time
to time to incorporate changes made to it pursuant to this Article 15.1.

GNWT JURISDICTION
(a)

The Minister shall provide DDMI with a Notice of Default, in accordance and compliance
with the process in Article 15.3, when the Minister is notified in writing by the GNWT that,
in the opinion of the GNWT DDMI has not performed any of its obligations under this
Agreement with respect to a matter substantially within the jurisdiction of the GNWT.

(b)

In relation to matters substantially within the jurisdiction of the GNWT, the Minister shall,
within 30 days after the Minister has drawn funds on the Security Deposit, the EA Security
Deposit or the Additional Security Deposit in accordance with Article 15.3(a)(iii) or Article
15.3(a)(iv), pay to the GNWT from the funds so drawn reimbursement of all reasonable
costs expended by the GNWT in rectifying non-compliance by DDMI under Article V.

EVENTS OF DEFAULT AND REMEDIES
(a)

(i)

Subject to Articles 15.3(b) and 15.3(d), in the event that in the opinion of the
Minister DDMI has not performed any of its obligations under this Agreement, the
Minister will advise DDMI, specifying the failure, and DDMI will have a reasonable
period determined by the Minister in his/her discretion in which to either explain to
the Minister’s satisfaction why such failure has not occurred, or commence to carry
out, and thereafter diligently continue to carry out, all required steps to remedy the
failure and to prevent its recurrence.

(ii)

If, within the determined period, DDMI fails to explain to the Minister’s satisfaction
and fails to commence carrying out to the Minister’s satisfaction all required steps
to remedy the failure and to prevent its recurrence, or if DDMI, having commenced
to carry out all required steps, thereafter fails to continue carrying out to the
Minister’s satisfaction any required step, then the Minister shall be entitled to give
Notice of Default to DDMI.
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(iii)

Subject to Article 15.3(iv) below, if the default has arisen as a result of DDMI's
failure to comply with any of its obligations under this Agreement, and if within 30
days, or such longer period as the Minister will grant if reasonable in his/her opinion,
of receipt of such Notice of Default DDMI does not commence to carry out, and
thereafter diligently continue to carry out, all required steps to remedy the failure and
to prevent its recurrence, the Minister shall be entitled to draw down and use the
Security Deposit, the Additional Security Deposit and the EA Security Deposit as
and when required to carry out any work reasonably required to cure such default,
provided that the Minister shall draw down and use the portion of the Additional
Security Deposit that is described in the second sentence of Article 15.1(l) only
after utilizing the security posted under the Water Licence, the Land Leases, the
Security Deposit, the remainder of the Additional Security Deposit and the EA
Security Deposit, to the extent available. In addition, if such default has arisen as
a result of DDMI's failure to comply with its obligations under Article V or X of this
Agreement, and if such default is substantial and material, and if DDMI does not
commence to carry out, and thereafter diligently continue to carry out, all required
steps to remedy the failure and to prevent its recurrence, the Minister shall, in
addition to the right to use the Security Deposit, the Additional Security Deposit and
the EA Security Deposit, be entitled to suspend the operations of the Project and/or
terminate the Land Leases.

(iv)

The Minister shall be entitled to draw down and use the EA Security Deposit, as
and when required, only to remedy defaults under this Agreement except for
defaults under Article 5.1.

(b)

In the case of a serious and imminent threat to the environment for which DDMI is
responsible under this Agreement and in respect of which DDMI has been informed and is
not taking measures satisfactory to the Minister, the Minister shall be immediately entitled
to use the Security Deposit (unless the security deposit under the Water Licence or the
security deposits under the Land Leases are available for that purpose) and the Additional
Security Deposit without the requirement for any demand, notice or other formality
whatsoever.

(c)

In the event that DDMI fails to provide the Minister with the Security Deposit, the EA
Security Deposit or the Additional Security Deposit as required by Article 15.1, fails to
increase the Security Deposit or the Additional Security Deposit as required by Article 15.1
or fails to reimburse any amounts drawn on the Security Deposit, the Additional Security
Deposit or the EA Security Deposit as required by this Agreement, within 30 days of the
delivery to DDMI of a Notice of Default, or any such longer period as the Minister in his/her
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sole discretion may decide, the Minister shall be entitled to suspend the operations of the
Project and/or terminate the Land Leases.
(d)

In the event that DDMI is adjudged or declared bankrupt or adjudged or declared insolvent
or makes an assignment for the benefit of its creditors or petitions or makes a proposal in
bankruptcy or applies to any tribunal for the appointment of a receiver or trustee for DDMI
or for any substantial part of its property, or commences any proceedings, other than a
Permitted Arrangement, relating to it under any reorganization, arrangement or readjustment of debt, dissolution or liquidation law, law enabling corporate reorganizations or
statute of any jurisdiction whether now or hereafter in effect relating to or governing debtors,
or by any act indicates its consent to, approval of, or acquiescence in, any such proceeding
for DDMI or any part of its property, or suffers the appointment of any receiver or trustee
or administrative receiver, DDMI shall, absent a declaration to the contrary by the Minister,
be immediately deemed to be in default under this Agreement and the Minister shall
immediately be entitled to the full amount of the Security Deposit, the Additional Security
Deposit and the EA Security Deposit without the requirement for any notice or demand or
other formality whatsoever provided, however, that as long as DDMI is otherwise in
compliance with its obligations under this Agreement, the Water Licence, the Land Leases
and any other applicable Regulatory Instruments, the Minister shall not withdraw any
amounts from the Security Deposit, the EA Security Deposit and the Additional Security
Deposit, it being acknowledged and agreed that the Security Deposit, the EA Security
Deposit and the Additional Security Deposit shall only be used to fund performance, by or
on behalf of the Minister, of said obligations in the event DDMI defaults in the performance
of such obligations and, except in the case of a serious and imminent threat to the
environment resulting from such default of which DDMI has been informed and in respect
of which DDMI is not taking measures satisfactory to the Minister, in which case the
Minister shall be immediately entitled to use the Security Deposit, EA Security Deposit and
the Additional Security Deposit as provided in Article 15.3(b), DDMI does not cure such
default to the Minister's satisfaction within thirty (30) days, or such longer period as the
Minister may grant if reasonable in his/her opinion, of the Minister providing DDMI with
notice of such default. DDMI shall no longer be deemed to be in default under this Article
15.3(d) in the event that a plan, proposal or arrangement under the Bankruptcy and
Insolvency Act or Companies’ Creditors Arrangement Act or similar or analogous
proceedings are approved and implemented.

‘Permitted Arrangement’ means an arrangement, amalgamation or winding-up under the Canada
Business Corporations Act or any similar legislation which the Minister has consented to,
such consent not to be unreasonably withheld, or which (a) would not in any way
compromise, adversely affect or adversely modify the rights, ranking and priority of the
claims of Her Majesty arising under this Agreement, the Water Licence, the Land Leases

38

or any other applicable Regulatory Instruments or any security provided in connection
herewith or therewith against DDMI or its assets or property it being acknowledged that a
substitution, in accordance with the provisions of Article 17.6, of a new or successor
corporation for DDMI that would not itself be deemed to be in default pursuant to this
Article 15.3(d), will not in and of itself be an adverse modification of Her Majesty’s rights,
(b) would not convert or create any entitlement (whether conditional or otherwise) to
conversion of any equity into indebtedness, other than indebtedness which by its terms is
subordinated to the claims of Her Majesty under this Agreement and (c) would not result
in the holder of any claim which, prior to such arrangement taking effect, ranked subordinate
to or pari passu with the claims of Her Majesty arising under this Agreement, the Water
Licence, the Land Leases or any other applicable Regulatory Instruments or any security
provided in connection herewith or therewith acquiring a priority (or prior right or claim)
over such claims of Her Majesty.

15.4

(e)

The remedies provided for hereunder are not exclusive and are not intended to replace
remedial measures which are given effect pursuant to environmental legislation, regulations
or under the Regulatory Instruments. For greater certainty, notwithstanding Article 15.3(a)
and (b); any security taken pursuant to the Water Licence shall be used in accordance with
the Northwest Territories Waters Act.

(f)

Any costs which are incurred by Canada in connection with default by DDMI under the
terms of this Agreement, and which exceed the amount available under any of the security
deposits, shall be recoverable from DDMI as a debt due to Her Majesty.

(g)

In using the Security Deposit, EA Security Deposit and the Additional Security Deposit to
remedy defaults under this Agreement, the Minister shall be required to act in a
commercially reasonable manner, and shall not remedy any default to a higher standard than
would be required of DDMI.

(h)

To the extent not prohibited by law, DDMI shall have the right to audit, from time to time
on reasonable notice to the Minister and at DDMI's expense, any expenditure of funds
withdrawn by the Minister from the Security Deposit, EA Security Deposit or the Additional
Security Deposit.

DISPUTE SETTLEMENT
Any determination by the Minister under Articles 15.1(g), 15.1(h) or 15.1(i) shall be subject to
arbitration by DDMI and the Minister in accordance with the provisions of Article XVI in the event
that such determination is disputed by DDMI. Any other dispute or matter arising under or with
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reference to this Article XV shall not be dealt with pursuant to Article XVI but shall instead be within
the jurisdiction of the courts.

ARTICLE XVI
RESOLUTION OF DISPUTES
16.1

DISPUTE RESOLUTION
Subject to Article 15.4, where there is a dispute between any Parties (the “disputing parties”) arising
out of or in connection with this Agreement, then the disputing parties shall submit the matter to
binding arbitration subject to the dispute resolution provisions set out below.

16.2

In the event a dispute arises, the disputing parties shall use all reasonable efforts, including mediation
if the disputing parties agree, to amicably resolve the dispute within sixty (60) days, or such extended
time as the disputing parties may agree, within delivery of notice in writing of a dispute from one
disputing party to another.

16.3

SELECTION OF THE ARBITRATOR(S)
If the dispute is not resolved pursuant to Article 16.2, then the disputing parties shall refer the dispute
to binding arbitration and the following provisions shall apply:
(a)

the dispute shall be referred to a single arbitrator if the disputing parties agree; otherwise it
shall be referred to three arbitrators, one of whom shall be chosen by the Party or Parties
bringing the dispute, one by the Party or Parties responding to the dispute, and the third by
the two so chosen. The third arbitrator shall be the chairperson. Arbitrators shall be
independent, disinterested, knowledgeable and experienced in the issue in dispute. A
decision may be made by a majority of the arbitrators;

(b)

if, within sixty (60) days of being notified that a dispute has been referred to arbitration, or
such extended time as the disputing parties may agree upon, a Party or Parties who have
been so notified fail to appoint an arbitrator, then an application may be made to the
Supreme Court of the Northwest Territories for the appointment of an arbitrator; and

(c)

if within thirty (30) days or such extended time as the disputing parties may agree upon, the
first two arbitrators appointed under Article 16.3 (a) or (b) above do not agree upon the
third arbitrator, then an application may be made to the Supreme Court of the Northwest
Territories for the appointment of the third arbitrator.
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16.4

Except as to matters otherwise provided herein, the provisions of the Commercial Arbitration Act
(Canada) and Commercial Arbitration Code annexed thereto, shall apply.

16.5

The Advisory Board shall be entitled to intervene, as appropriate, in the resolution of disputes under
this Agreement.

16.6

COSTS OF DISPUTE RESOLUTION
Unless the parties agree otherwise, the Parties shall bear their own costs of dispute resolution, and
the costs of a mediator or an Arbitrator(s) shall be paid in equal shares by the parties to the dispute.

16.7

JURISDICTION OF THE ARBITRATOR(S)
The jurisdiction of the Arbitrator(s) is limited to issuing awards resolving disputes respecting
interpretation, application or alleged breach of the terms of this Agreement, awards requiring
compliance with this Agreement and awards requiring the performance of work in accordance with
this Agreement. An Arbitrator(s) shall not have jurisdiction to issue any monetary awards or
damages, penalties, accounting, costs or equitable remedies, except for the issuance of orders
requiring the performance of work in accordance with this Agreement.

16.8

INTERLOCUTORY RELIEF
(a)

Nothing in this Article prevents a Party from commencing judicial proceedings at any time:
(i)

to prevent a loss of a right to commence proceedings due to the expiration of a
limitation period; or

(ii)

to obtain an interim order for the protection or preservation of property that is the
subject matter of the dispute;

where, for any reason, it is impossible or impractical for an Arbitrator(s) to promptly resolve the
matter in dispute.
(b)

Neither the resolution of such court application nor the participation therein by any Party
shall operate as a bar to arbitration, or as a waiver of any of the rights and obligations of any
Party with respect to dispute resolution in accordance with the terms of this Agreement.
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ARTICLE XVII
GENERAL PROVISIONS
17.1

REMEDIES NOT EXCLUSIVE
The rights and remedies of any Party under this Agreement are cumulative and in addition to, and
not in substitution for, any rights, powers or remedies provided at law or in equity including, without
limitation, pursuant to applicable environmental legislation. Any single or partial exercise by any
Party of any right or remedy for a default or breach of any term, covenant, condition or agreement
in this Agreement does not affect that Party’s rights and does not waive, alter, affect or prejudice
any other right or remedy to which that Party may be entitled for the same default or breach. Any
waiver by any Party of the strict observance of, performance of, or compliance with, any term,
covenant, condition or agreement of this Agreement must be in writing to be effective and any waiver
or indulgence by any Party shall not constitute a waiver of any other provisions, a continuing waiver
or a waiver of any subsequent default.

17.2

17.3

REVIEW AND AMENDMENT OF AGREEMENT
(a)

After the fifth anniversary of the Effective Date of this Agreement and thereafter at five-year
intervals, the Parties may conduct an assessment of this Agreement in Consultation with the
Advisory Board.

(b)

This Agreement may be amended at any time by written agreement among the Parties.

GOVERNING LAW
This Agreement is governed by and is to be construed in accordance with the laws of the Northwest
Territories, and the laws of Canada applicable therein.

17.4

FURTHER ASSURANCES
The Parties shall with reasonable diligence do all things and provide such further documents or
instruments as may be reasonably necessary or desirable to give effect to this Agreement and to
carry out its provisions.

17.5

SUCCESSORS AND ASSIGNS
This Agreement shall enure to the benefit of and be binding upon the Parties and their respective
successors and permitted assigns.

42

17.6

ASSIGNMENT
DDMI shall not assign this Agreement or any part of it, nor be released from its obligations or
covenants under this Agreement, unless:
(a)

it is determined by Canada and the GNWT that the proposed assignee has the financial
capacity and qualifications, and such other capacity and qualifications as may be required,
to carry out DDMI's obligations under this Agreement;

(b)

the proposed assignee enters into an agreement in writing with Canada and the GNWT in
which the assignee assumes all of DDMI's obligations and liabilities under this Agreement;
and

(c)

the proposed assignee is also the assignee of DDMI's obligations under the Regulatory
Instruments and the Participation Agreements.

Provided, however, that if the requirements of Articles 17.6 (a) to (c) above are satisfied, DDMI
shall be released from all and any obligations under this Agreement and the Parties shall execute and
deliver to DDMI documents of release reasonably requested by DDMI.
17.7

SEVERABILITY
Any provision of this Agreement which is or becomes prohibited or unenforceable in any jurisdiction
shall not invalidate or impair the remaining provisions hereof, which shall be deemed severable from
any such prohibited or unenforceable provision, and any such prohibition or unenforceability in any
jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

17.8

MEMBER OF HOUSE OF COMMONS NOT TO BENEFIT
As required by the Parliament of Canada Act, it is an express condition of this Agreement that no
member of the House of Commons shall be admitted to any share or part of this Agreement or to
any benefit arising therefrom.

17.9

NOT A PARTNERSHIP OR JOINT VENTURE
Nothing contained in this Agreement shall be deemed to constitute the Parties or any of them
partners, joint venturers or principal and agent.
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17.10 LIABILITY
This Agreement in no way limits the obligations of DDMI with respect to any environmental matter
relating to the Project including, without limitation, the legal obligation to undertake full mine site
reclamation and post closure water treatment in respect of the Project and any other potential
development within the bounds of the Project.
17.11 DDMI COMMITMENTS
For greater certainty, nothing in this Agreement shall lessen or otherwise remove any of DDMI’s
Commitments.
17.12 REVIEW OF AGREEMENT
The Parties agree to review, and amend if necessary, this Agreement when the Land Leases are fully
executed and the Water Licence is issued to DDMI, to address any conflicts or inconsistencies.
17.13 DDMI AS MANAGER
DDMI represents and warrants that it is the manager of the Project in accordance with the terms
of the Joint Venture Agreement and that the terms of the Joint Venture Agreement entitle DDMI to
enter into this Agreement and carry out its obligations hereunder.
17.14 FORCE MAJEURE
Except in respect of matters of a serious and imminent threat to the environment in which case this
Article 17.14 will not apply, in the event that DDMI is delayed or hindered in or prevented from the
performance of its obligations under this Agreement by reason of an event beyond the reasonable
control of DDMI, including, without limitation, strikes, inability to procure materials or services, civil
commotion, sabotage or act of God, then obligations under this Agreement that are not fulfilled by
DDMI as a direct result of such delay or hindrance shall not constitute a default under this
Agreement during the period of such delay or hindrance.
17.15 SUSPENSION OF OPERATIONS
DDMI may curtail, suspend or interrupt operations as it sees fit, and during such period of
curtailment, suspension or interruption, DDMI shall be excused from the performance of its
obligations hereunder to the extent considered reasonable by the Minister in Consultation with the
Advisory Board.
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17.16 NOTICES
Any notices or communications required or permitted to be given pursuant to this Agreement shall
be in writing and shall be delivered, during normal business hours, to, or sent by prepaid registered
or certified mail, or confirmed facsimile addressed as follows:
1)

In the case of a notice or communication to the Minister:
Department of Indian Affairs and Northern Development
P.O. Box 1500
Yellowknife, NT
X1A 2R3
Attention:
Regional Director General
Telephone:
(867) 669-2501
Facsimile:
(867) 669-2703

2) In the case of a notice or communication to the GNWT:
Government of the Northwest Territories
P.O. Box 1320
Yellowknife, NT
X1A 2L9
Attention:
Deputy Minister
Resources, Wildlife and Economic Development
Telephone:
(867) 920-8691
Facsimile:
(867) 873-0563
3) In the case of a notice or communication to the Government of Nunavut:
Government of Nunavut
P.O. Box 1340
Iqaluit, NU
X0A 0H0
Attention:
Telephone:
Facsimile:

Deputy Minister
Sustainable Development
(867) 979-5900
(867) 975-5982
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4) In the case of a notice or communication to DDMI:
Diavik Diamond Mines Inc.
P.O. Box 2498
Yellowknife, NT
X1A 2P8
Attention:
Vice President - Environmental Affairs
Telephone:
(867) 669-6500
Facsimile:
(867) 669-9058
5) In the case of a notice or communication to Dogrib Treaty 11 Council:
Dogrib Treaty 11 Council
P.O. Box 412
Rae-Edzo, NT
X0E 0Y0
Attention:
Telephone:
Facsimile:

Grand Chief
(867) 392-6381
(867) 392-6389

6) In the case of a notice or communication to Lutsel K’e DeneBand:
Lutsel K’e Dene Band
P.O. Box 28
Lutsel K’e, NT
X0E 1A0
Attention:
Telephone:
Facsimile:

Chief
(867) 370-3051
(867) 370-3010

7) In the case of a notice or communication to Yellowknives Dene First Nation:
Yellowknives Dene First Nation
P.O. Box 2514
Yellowknife, NT
X1A 2P8
Attention:
Chiefs
Telephone:
(867) 873-4307
Facsimile:
(867) 873-5969
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8) In the case of a notice or communication to North Slave Métis Alliance:
North Slave Métis Alliance
P.O. Box 340
Yellowknife, NT
X1A 2N3
Attention:
President
Telephone:
(867) 873-9176
Facsimile:
(867) 669-7442
9) In the case of a notice or communication to Kitikmeot Inuit Association:
Kitikmeot Inuit Association
P.O. Box 18
Cambridge Bay, NU
X0E 0C0
Attention:
President
Telephone:
(867) 983-2458
Facsimile:
(867) 983-2701
10) In the case of a notice or communication with the Advisory Board:
The Advisory Board shall give notice of its address to the Parties and the Government of
Nunavut as soon as is practicable.
or at such other address as any Party or the Government of Nunavut may from time to time advise
the other Parties, the Government of Nunavut, and the Advisory Board by notice in writing. Any
notice given by personal delivery shall be deemed to be received on the date of delivery. Any notice
sent by fax shall be deemed to have been received on the next day following receipt by the sender
of confirmation of completion or transmission that is not a Saturday, Sunday or statutory holiday in
the NWT.

17.17 COUNTERPARTS
This Agreement may be executed in counterparts each of which shall be considered an original and
all of which taken together shall constitute a single agreement. The Parties may rely upon copies of
this Agreement which are delivered by facsimile as if such copies were originals.
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ARTICLE XVIII
TERM
17.1

TERM
(a)

Subject to Article 18.1 (c), this Agreement shall come into effect upon signing by at least
DDMI, GNWT and Canada (the date upon which such a signing occurs being called the
“Effective Date”).

(b)

This Agreement shall become binding upon and shall enure to the benefit of each of the
other Parties if, as and when they sign this Agreement.

(c)

Subject to Article 18.1 (d), the provisions of Articles IV, VI, VII, VIII, XII and XIV shall
not come into effect unless and until the Land Leases have been fully executed and the
Water Licence and all other Regulatory Instruments to commence construction of the
Project have been issued to DDMI and DDMI has given written notice to the Minister of
its intention to proceed to construct and operate the Project.

(d)

DDMI may unilaterally waive the condition in Article 18.1 (c).

17.2

This Agreement shall terminate upon full and final reclamation and abandonment of the Project site,
in accordance with the requirements of all Regulatory Instruments and the terms of this Agreement
and completion of any and all post-closure monitoring and maintenance required in connection with
the Project.

17.3

Once DDMI has ceased Commercial Production at the Project, the Minister may, in his/her
discretion, and following Consultation with the Parties and the Advisory Board, do either or both
of the following:
(a)

relieve DDMI of its responsibilities and obligations arising from this Agreement to the
extent deemed by the Minister to be reasonable in the circumstances; and

(b)

set a schedule for winding down and concluding the operation of the Advisory Board.
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IN WITNESS WHEREOF the Parties have caused this Agreement to be executed in their respective names
by their duly authorized representatives
DIAVIK DIAMOND MINES INC.

By: _________________________________c/s

By: ________________________________

_____________________________________
Minister of Indian Affairs and Northern
Development, on behalf of Her Majesty
The Queen in right of Canada

_______________________________
Witness

_____________________________________
_______________________________
Minister of Resources, Wildlife and Economic Witness
Development on behalf of the Government of
the Northwest Territories

_____________________________________
Grand Chief
Dogrib Treaty 11 Council

_______________________________
Witness
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_____________________________________
_______________________________
Chief
Witness
Lutsel K’e Dene Band

_____________________________________
_______________________________
Chief
Witness
Yellowknives Dene First Nation

_____________________________________
_______________________________
President
Witness
Kitikmeot Inuit Association

___________________________________
_________________________________
President
Witness
North Slave Metis Alliance
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SCHEDULE 1
(millions)

(A)

(B)

Life of Project
Closure Costs
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030
2031
2032

C$15
C$20
C$25
C$40
C$48
C$56
C$65
C$74
C$80
C$86
C$92
C$98
C$103
C$105
C$107
C$109
C$111
C$113
C$115
C$117
C$119
C$121
C$123
C$123
C$123
C$123
C$123
C$123
C$123
C$123
C$123
C$123
C$123

Amount of Additional
Security Deposit
C$0
C$0
C$0
C$10
C$26
C$43
C$59
C$75
C$103
C$102
C$101
C$98
C$95
C$95
C$105
C$103
C$101
C$99
C$97
C$95
C$93
C$91
C$89
C$79
C$59
C$39
C$19
C$10
C$10
C$10
C$10
C$10
C$10

(C)
DDMI Projected
Cumulative
Progressive R&A Expenditures
C$0
C$0
C$0
C$0
C$2
C$4
C$6
C$8
C$12
C$18
C$21
C$23
C$26
C$28
C$37
C$39
C$41
C$43
C$45
C$47
C$49
C$53
C$57
C$87
C$111
C$116
C$117
C$118
C$119
C$120
C$121
C$122
C$123

